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ROAD TRAFFIC (ADMINISTRATION) BILL 2007 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 55: Search of premises — 
Debate was interrupted after the clause had been partly considered. 

Mr D.F. BARRON-SULLIVAN: The minister will recall that I was saying this is a very important clause. It 
gives the inspectors certain powers to search premises and it is the clause that will be used when the inspectors 
try to prove a breach of the legislation. Most of the clause seems to make a great deal of sense. Subclause (5) 
states — 

A search of premises under this section may be conducted — 

(a) at any time if a warrant to enter the premises has been issued under section 65; 

That is fine. No-one would disagree with that provision, which provides total accountability for the inspectors. 
The inspectors must explain why they need a warrant in order to get it, and away they can go. Paragraph (b) 
states — 

at any time with the consent of the occupier of the premises; 

That is fair enough too, and paragraph (c) states — 

if a business is carried on at the premises—at any time during the usual business operating hours 
applicable at the premises (whether or not the premises are actually being used for that purpose), and 
without a warrant and without the consent of the occupier of the premises or any other person. 

That is the part that people in the industry and I have a problem with because it provides very wide powers to the 
inspectors that even the police do not usually have. The only qualification of this provision is contained in 
subclause (6), which states — 

A police officer must not exercise the power to search premises mentioned in subsection (5)(c) without 
a warrant or the consent of the occupier unless the police officer reasonably believes that the premises 
are attended. 

The qualification is that someone must be at the premises to carry out the search. Subclause (7) states — 

A police officer must not exercise the power to search premises mentioned in subsection (5)(c) without 
a warrant or the consent of the occupier if the premises are, or any part of premises is, used 
predominantly for residential purposes. 

That very important exclusion means that the inspectors cannot just go into premises without a warrant if the 
premises are used for residential purposes. That is why I asked the minister to clarify the intent of clause 51, 
which the minister did quite well. If a business is carried out in someone’s house, the bottom line is that the 
inspectors need a warrant to go into it to search the premises. I do not have a problem with that. However, if the 
business is carried out at a business premises and the inspectors have neither the consent of the owner nor a 
warrant to search the premises, provided that someone is in the premises, the inspectors can go into the premises. 
That is where the industry and I have some difficulty. No-one has a problem with allowing inspectors to enter 
premises to conduct a search, provided there is total and full accountability. The member for Murray has made it 
clear that the police do not have these extraordinary powers except under the Misuse of Drugs Act and so on. It 
is wrong to give transport inspectors greater powers than the police. What is the solution? I can imagine that the 
inspectors would want to search premises in a hurry because they were worried that evidence could be tampered 
with, destroyed or taken elsewhere. Members must bear in mind that this legislation excludes the inspectors from 
entering residential premises without either the consent of the owner or a warrant. If we were that worried about 
it, why would we not include residential premises? I will suggest a fair compromise that will enable inspectors to 
go into residential premises. Under the current legislation, inspectors cannot enter residential premises in an 
urgent situation. The inspectors would need to invoke clause 56 and direct that information be provided but they 
could not enter the premises to search for information. If the situation were so important that the inspectors felt 
that they must barge into the premises and demand information and that they should have the legislative 
authority to do so, surely it should not matter whether the business is carried out in someone’s home or business 
premises. I am suggesting that the inspection powers should be available on a more urgent basis for residential 
premises. 

Dr J.M. WOOLLARD: I would like to hear more of what the member for Leschenault has to say. 
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Mr D.F. BARRON-SULLIVAN: Another major concern that I share with the industry is that inspectors would 
be able to go into business premises without either a warrant or the approval of the owner of the business. Again, 
my amendment on the notice paper would simply ensure that a warrant is required and that the inspector would 
have to obtain a warrant in accordance with clause 65 to be able to carry out such a search.  

My very simple amendment to this bill is at page 49, line 28. The clause, as it currently stands, states — 

If a business is carried on at the premises . . . 

My amendment will delete those lines from line 28 at page 49 through to line 10 at page 50. The effect of my 
amendment would be that a search of the premises under this clause would be able to be conducted at any time if 
a warrant to enter the premises had been issued under clause 65, or at any time with the consent of the occupier 
of the premises. It would mean that a warrant would be required in all circumstances; therefore, transport 
inspectors would be required to explain to a justice of the peace their reasons for the urgency and why clause 66 
could not be relied upon to request the information. It would also enable the inspectors to go onto residential 
premises. Provided this was done in a fully accountable way, through the issuing of warrants, people would have 
confidence in the process and it is not likely to delay matters unduly.  

If the minister is worried about delays, she should bear in mind that currently this clause does not apply to 
residential addresses. Inspectors would have to rely on the following clause, clause 56, which could be a long, 
drawn-out process, to get the information. If the minister is worried about information being destroyed, hidden or 
whatever and it is held on residential premises, this clause will not come into effect. However, with my 
amendment, it does. Inspectors can obtain a warrant to go onto residential premises.  
Ms A.J.G. MacTiernan: That is what happens under section 55.  

Mr D.F. BARRON-SULLIVAN: That is what I am saying it should be limited to.  
Also, inspectors should not be able to go onto business premises without a warrant. I look forward to the 
minister’s response.  

Mr M.J. COWPER: Clause 55 is of concern to the opposition. The member for Leschenault highlighted the 
provisions outlined in subclause (5)(c), and what he said concerns me.  
Police officers have the capacity to conduct searches under a number of acts, not just the Firearms Act, Misuse 
of Drugs Act, the Criminal Code etc. In certain circumstances, it is necessary for police officers to enter a 
premises without a warrant. From memory, they have the capacity to deal with ongoing offences in instances 
where they are in hot pursuit of an offender who has been seen going into building and where there is the 
possibility of drugs being on a premises. Most police officers who undertake these searches are cautious 
inasmuch as they know when to exercise them. The standard operating procedure for police officers provides 
that, where applicable, they should get a search warrant. I subscribe to that view.  

This clause provides an extraordinary power for inspectors to search for predominantly—and I would expect not 
limited to—paperwork, computer printouts, computer downloads and the like. It is real evidence, and it has 
nothing to do with assisting a person whose life is under threat. The test that I gave earlier would not apply in 
these circumstances. I understand that a breach of this legislation is very serious, but the officers must have the 
authority to go onto a premises. Having read the member’s proposed amendment on the notice paper, the 
opposition would support it.  

My other concern is the way in which the warrants will be executed. WA Police’s standard operating procedure 
dictates that police officers, when entering a premises armed with a search warrant, must comply with certain 
evidentiary requirements; that is, firstly, to protect the owner of the premises that is being searched; secondly, to 
protect police officers from possible liability; and, thirdly, to gather evidence. From memory, the WA Police’s 
standard operating procedure states that probably in the order of six police officers are required to conduct a 
search in accordance with the guidelines set down by the commissioner. That is problematic because at times it 
is difficult to find six police officers, particularly in regional Western Australia, to conduct such an investigation.  

I am pleased that yesterday the minister advised that there are in the order of 40 to 50 traffic wardens and that 
that number will be increased. I am interested to find out by how much that figure will be increased. It would 
concern me if this provision has an impost on the resources required by those traffic wardens to carry out their 
duties. I hark back to the answer I received from the minister yesterday; that is, that the cost of implementing this 
legislation will be borne out of existing budget calculations, and Main Roads Western Australia will make a 
submission. It will add to government costs—ultimately, taxpayers’ costs. I ask the minister to comment on the 
matters I raised. 

Ms A.J.G. MacTIERNAN: I admit that often when attempting to respond to the member’s questions I find it 
very difficult to work out the position he is coming from. He seems to be supporting the member for 
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Leschenault, who is wanting more warrants, but at the same time he is saying that warrants are very expensive 
and consume a whole heap of resources and create all these difficulties.  

Mr M.J. Cowper: You are trying to mock me. I have a concern. 

Ms A.J.G. MacTIERNAN: I am not. The member might have a genuine concern, but the member must tell us 
what it is. It cannot just be a stream of consciousness where, from all these things, I have to try to construe an 
actual argument. I do not know whether the member wants more or fewer warrants. Does the member want more 
or fewer?  

Mr M.J. Cowper: I am saying they need to be constituted properly.  

Ms A.J.G. MacTIERNAN: Of course they do, but that is not the issue at hand; it is an issue with which we will 
deal later—that is, the mechanics relating to search warrants.  

The issue that the member for Leschenault has raised is whether we need to increase the number of 
circumstances that require a warrant before a search can be effected. I understand the member for Leschenault’s 
point. My response is that these issues are always about getting the balance. Quite clearly, any search without a 
warrant can be seen as an imposition on the liberties of a subject. We always have to look at the degree of the 
imposition and how it compares with the factor of greater difficulty, or the impost this would place on actually 
trying to properly enforce this legislation. On one side we have to look at the degree to which the liberty of the 
subjects might be impinged upon and the degree to which requiring the search warrant may undermine the 
proper enforcement of the legislation. There are no absolute rights or wrongs. I accept that. I am satisfied with 
the balance for these reasons. Firstly, we are dealing with these matters for which there is a limited range of 
offences. They are offences under the mass and load restraint provisions. Secondly, they do not apply to a 
person’s home. I agree that not being able to enter a person’s home without a search warrant reduces the 
effectiveness of the legislation. However, because we take the view that a home is a place where one expects a 
greater degree of liberty, we believe that it is appropriate to make the distinction between a search of a person’s 
home and a search of a person’s business. We think that there are very significant issues of personal liberty and 
the impact on one’s family that make a search in a home very different from a search in business premises. We 
believe that is a relevant distinction to make in the imposition on liberty. We also point out that not only are the 
powers of search without a warrant limited to business premises, but also they are limited to the normal hours of 
operation of that business premises and to circumstances in which the police officer has reasonable grounds for 
being of the view that the premises are in fact attended. When we look at the imposition on liberty in that regard, 
we say that we do not believe that is a major problem from a liberty point of view. However, if we do not 
empower our officers to do that, there is a very real prospect that it will enable these companies and businesses 
to destroy documents that may be vital in establishing the chain of responsibility. I think the issue that the 
member has raised is a very valid one, but we believe we have the balance right.  

Dr J.M. WOOLLARD: The minister said that valuable records could be destroyed. The government considered 
this provision and put it in the legislation. If the police officer wanted to apply for a warrant to enable him to go 
into these premises, how long does the minister think that would take? I would be concerned about records being 
destroyed. I am interested that the member for Leschenault has put this amendment on the notice paper, because 
when he was shadow spokesperson for health, I think, he did not argue against it when I tried to block the 
inclusion in the Nurses Act and the Medical Act of this type of provision about people going into work settings. 
In that case, it was an investigator who was employed by the Nurses Board. The member has now put this 
amendment forward because he obviously feels that it impinges on rights. I would not like to see people’s rights 
taken away. However, if it will take a long time for the police to obtain a warrant to go into premises, and if the 
minister’s concern is that records will be destroyed, I would like to know what that length of time would be. 

Ms A.J.G. MacTIERNAN: There can be delays in a number of areas. A person might be in a remote spot; for 
example, at a mine site. There are a number of mines from which ore is carted by road, and that is one of the 
areas where we need to have strong enforcement. An officer might be at a remote mine site that has an office 
attached to it. He might see overloading taking place, and he might want to go into the office to check the 
consignment documents—the various records—to determine who is involved in the chain of responsibility. 
There may be no justices of the peace nearby. As has been pointed out, there is the possibility of getting a JP on 
the phone, but it is not always possible to have telephone contact with some of these areas. We have another 
concern. An officer might go into premises and do an inspection, which he is entitled to do, and he may notice 
that documents are locked away. Having accessed the premises, the officer would then have to leave the 
premises and make that phone call. Quite clearly, the proprietors of that business would know that that officer 
was trying to access those documents. Therefore, there would be a very strong likelihood, one would have 
thought, that the proprietors would go into the premises in the interim, while the officer was trying to get the JP, 
and destroy those documents. 
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I go back to the point that this provision is dealing with documents that are very much of a business nature. They 
are not personal documents; they are documents of a business nature at a business premises. In the federal 
securities legislation, I am sure that there would be very similar powers. I have also quoted a number of different 
acts in which there are similar provisions, including the fish resources legislation and the occupational health and 
safety legislation. There are already provisions in those acts for officers to do those inspections, because the 
temptation to destroy the documentation, when the proprietors know that someone is on their case, may be very 
high. 
I understand the issues that are raised, and they are certainly issues for consideration. However, there must be a 
balance. We are talking about business documents that relate to who is involved in consigning vehicles, in 
employing drivers and in the whole chain of responsibility of freight movements. We are not dealing with 
documents of a personal or sensitive nature, and we are dealing only with these inspectors going into business 
premises during normal business hours. Our government, similar to other governments around Australia, has 
come to the view that the benefit we will get in the proper enforcement of this legislation will more than offset 
what I believe to be a minor imposition on the liberty of the subject. 
Dr J.M. WOOLLARD: Although it has been stated that this is national legislation, it is not in fact uniform 
legislation. It is not exactly the same in each of the states, I believe. Firstly, is the clause that we are dealing with 
now uniform in all the other states? Secondly, I am concerned at the minister’s comment that records might be 
destroyed. I would not like to see that happen. Therefore, I would like the police or the enforcement officers to 
have powers to prevent that happening. The minister said that a JP may not be available 24 hours a day. 
Personally, I would not think that this type of thing would happen in the middle of the night. However, if the 
minister thinks that it might happen in the middle of the night, surely provision could be made at a government 
level — 
Ms A.J.G. MacTiernan: This is not about during the night; this is just about during the day. 
Dr J.M. WOOLLARD: I am a JP and many other people in this house are JPs. I have made myself available 
until midnight for people who needed to see a JP. I do not think that the problems that the minister has raised 
will arise, because a JP line is available during the day. I think that JPs would be quite happy to have some extra 
funding so that they could have a hotline that people could call. Therefore, I would like to know whether the 
wording of this part of the legislation is uniform in all the other states. Would the government maybe consider 
other ways of dealing with this, because I am sure that an enforcement officer would need to search premises in 
only a very small number of cases? Has the government considered, or would it possibly be willing to consider, 
other ways of dealing with searches of premises, so that this provision will not be left open to be what would be 
seen by many people as an erosion of rights for the more than 90 per cent of people who abide by the law? 
Ms A.J.G. MacTIERNAN: I have set out our principle and there is no point in my continuing to go over that. 
Clause 55 closely conforms to the provisions of the model legislation; it is virtually identical. Clause 39 of the 
national Road Transport Reform (Compliance and Enforcement) Bill is virtually identical and in no material way 
different from this clause.  

Dr J.M. Woollard: Has it been adopted in that form in the other states? 

Ms A.J.G. MacTIERNAN: We have never pretended that it is uniform legislation. It cannot be uniform 
legislation, because we have to fit it within our own frameworks. For example, as I explained earlier, Queensland 
and Western Australia have the Criminal Code rather than common law. Therefore, that has required us to adopt 
a different approach. We all have different legislative frameworks, so each state must look at this model 
legislation and adapt it to its particular legal framework. However, this provision has mirrored almost identically 
what was in the model legislation. It is virtually word for word what is in the model and what has already been 
adopted in Victoria, New South Wales and South Australia. I do not take the view that just because it has been 
adopted somewhere else, we should do the same. I will not go through it again, but I believe very strongly that 
when we go back to the essential principles, we are dealing with documents that are of a commercial nature in 
commercial premises during business hours and, quite frankly, I do not think that is too onerous.  

The government’s expectation is that we will not have to use this provision very often. Quite frankly, it is often 
the case that when there is good and strong law it does not need to be used very often, because people are 
conscious that if they do not do the right thing, it will be enforced. The schema of the legislation is quite clear 
that in the first instance people will be asked to produce that documentation and only if they do not produce that 
documentation would one anticipate that one would undertake these powers of search. Therefore, we do not 
expect that it will be used very often and we expect the fact that the legislation is there will provide precisely the 
reason that we do not need to use it very often. 

Mr D.F. BARRON-SULLIVAN: I thank the minister for the explanation. This is one of those cases where we 
will have to beg to differ because the minister takes the point of view of her department and she wants to make it 
clean and easy for her department to undertake these searches — 
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Ms A.J.G. MacTiernan: No, that is my own view. 

Mr D.F. BARRON-SULLIVAN: I understand where the minister is coming from. From my point of view, I am 
putting the balance elsewhere.  

Small business people are absolutely fed up with being hounded all the time. They do not mind having sensible 
provisions in the bill to ensure that people who have committed breaches can be investigated etc—I have no 
doubt about that. However, the minister really is drawing a long bow to say that a small business person’s 
premises will be treated differently to a house. These are people’s own premises, which they own or rent, where 
they have set up their own business. They really should be afforded the same degree of protection that they 
would have if it were their own house. We have pointed out that the police can have this power only under 
extremely important circumstances in which there would be danger to life or limb, the trafficking of drugs or 
something like that, which could have serious implications for the community. I agree that this is a serious 
matter but it does not quite fall into those categories. 

Ms A.J.G. MacTiernan: How do you explain occupational health and safety? 

Mr D.F. BARRON-SULLIVAN: I am about to comment on that. 

Using the minister’s logic, we should say to the police, “You can go into anyone’s business premises anytime 
you want without a warrant”, because, undoubtedly, just about everything that they conduct a search for will be 
as important as that for which the Main Roads inspectors or whoever will be carrying out searches. I am sorry, 
but I will not give the police those powers, not unless they are held accountable; that is why we have a warrant 
process. Yes, there may be some times when it is difficult to get a warrant, but I talk to people who say that it is 
not that hard, officers can get one and so on and it will not excessively interfere with the line of investigation. 
Therefore, I will disagree because, otherwise, we will get to the stage where an occupational health and safety 
inspector, a fisheries officer or a Main Roads inspector will end up with more powers than the police. 

Mr M.J. Cowper: Fisheries officers have! 

Mr D.F. BARRON-SULLIVAN: That is what I have said. Those three categories of officers have more powers 
than the police, in some respects. More power than the police! I have no problem with giving these inspectors the 
powers, nor does the industry. The industry says, “Bring it on, provided you have the normal accountability 
mechanism that applies to the police in this state.”  

I do not see any great point in debating this further. The minister has made her point very clear. I respect her 
opinion but I do not agree with it, and nor does the industry. This is a point that the industry feels quite strongly 
about, and I can understand why. Without further ado, I move — 

Page 49, line 28 to page 50, line 10 — To delete the lines. 

Amendment put and negatived. 

Clause put and passed. 
Clauses 56 to 61 put and passed. 

Clause 62: Terms used in this Division — 
Mr M.J. COWPER: Clause 62 comes under division 7, which deals with warrants to enter premises, which 
members have just been discussing. It is unfortunate that the minister and the government would not see that 
defeating the amendment to clause 55 will give traffic wardens, for want of a better term, an opportunity to go 
into premises without a warrant. We could probably deal with clauses 62, 63 and 64 en bloc because we could 
get them out of the way more quickly. Clause 64(3) states — 

The application must be made in person before the JP . . .  

This is about getting warrants. 

Ms A.J.G. MacTiernan: We are dealing with only clause 62, so perhaps we can deal with the clauses in order. 

Mr M.J. COWPER: Clause 62 states — 

. . .  

“remote communication” means any way of communicating at a distance including by telephone, fax, 
email and radio; 

“warrant” means a warrant authorising entry to premises. 

A person seeking a warrant can do so over the phone, as detailed in clause 64(3), when a warrant or order is 
needed urgently. For the potentially 40 wardens who travel this great state far and wide, 3 000 kilometres away 
from their base, it may not be practical to travel to get a warrant. Under normal provisions, they would have to 
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present themselves before a justice of the peace and spell out the grounds for a search warrant. If the JP agreed to 
a search warrant, the JP would issue it, but this bill contains provisions that mean that an application can be 
made over the phone. If the wardens can give cause why a warrant needs to be issued urgently and can 
demonstrate a reasonable belief that they are beyond a certain distance and it is not practical to collect the 
warrant, I wholeheartedly support their getting it over the fax machine. The point is that the police have powers 
of entry. I have mentioned the Misuse of Drugs Act, under which the police can search persons and premises 
without a warrant under certain circumstances. The police are very reluctant to use those provisions, because if 
they are ever abused, they will lose them. The police are trained to use those powers of entry only as a last resort. 
The test is whether it is practicable and whether there will be no diminishment of the evidence, in which case the 
police are instructed to get a warrant. This provision allows wardens to make a phone call, give grounds, have a 
warrant approved there and then, and, by way of fax, get a copy sent to them wherever they might be. Given that 
communications these days include laptops and such, the wardens can be provided with a duly obtained warrant. 
I find it difficult to understand why the amendment to clause 55(5)(c) put on the notice paper by the member for 
Leschenault was defeated. If a warden goes into premises without a warrant to seek some papers or computers or 
whatever it might be and he has had an opportunity to get one, then he could be deemed to have been heavy-
handed and could find himself in hot water. There is potential to find some fish hooks in that procedure. I just 
wanted to point out that there is provision under this legislation for wardens to obtain warrants. Although we 
have already gone past that clause, there is plenty of opportunity for the police to avail themselves of a suitably 
signed and declared warrant. 

Clause put and passed. 

Clauses 63 to 89 put and passed. 

Clause 90: Terms used in this Division — 
Mr D.F. BARRON-SULLIVAN: I thank the member for Alfred Cove for dragging me back into the chamber 
for this clause; it is an important part of the bill. 

The minister has, I think, already given an indication that she is not going to support the amendment in my name 
on the notice paper. However, I want to explain again the purpose of this proposed amendment. At the moment, 
when a speed camera takes a photograph of a vehicle and an infringement is issued accordingly, the infringement 
notice has a picture of the vehicle, it has a large picture of the number plate and it has a picture of the driver. The 
original intention of this system and the original intention of putting these words into the legislation was that, 
provided there was a clear and identifiable picture of the driver, the owner of the car—not the responsible person 
but the owner of the car—would have to either pay the infringement and suffer the penalty of the demerit points 
as well if they applied, if that person was the driver, or the person could take the matter to court and fight it. 
However, if the picture showed that someone else was driving the vehicle, the owner of the vehicle simply had to 
state to the police who was driving it at the time and the police would reissue the infringement notice in that 
person’s name. It is an eminently fair and sensible arrangement that, as much as is possible, protects the 
presumption of innocence, a foundation stone of our legal system. 
I am not going to go through all the arguments now, because we are in the consideration in detail stage and I 
covered them in the second reading stage and I suspect that I will get another opportunity to do so during the 
third reading stage. However, I just want to make the point that the minister has today conceded that there will 
be times when people cannot reasonably know who was driving a vehicle at the time of an offence. If there is a 
photograph, that will not be the case. The person will know whether he was driving or he will be able to provide 
a clear identification of the person who was driving and, consequently, the person who committed the offence 
will get the penalty. However, what is happening at the moment? It is all very well saying that people can sign a 
statutory declaration to say that they were not driving and give reasons why they should not pay the 
infringement, but people are being hounded by the police. They are receiving one notice after another. The 
notices are written in absolute gobbledygook, which many people find very threatening and very intimidating. I 
have used the example of an elderly lady; however, it is not just elderly people who have come to me about this 
matter. These people just cannot understand why they continue to be hounded after they have told the police they 
do not know who was driving the vehicle and they have no way of knowing who was driving the vehicle. Having 
explained why they do not know, they expect the matter to rest there. I am sure that some people try to have a 
lend of the system and probably do know the person who was driving the car at the time of the offence; I have no 
doubt that there are probably a number of people in that category. However, we have a system of law that 
protects the innocent. Unless evidence that an offence has been committed is provided, the police should not 
prosecute someone who may be innocent of a particular offence. I suspect that the way the system operates 
now—I do not think it has always operated this way—is that the police are sending more and more infringement 
notices without a clear picture of the driver. I say that because there certainly seem to be more and more 
complaints about the matter heard in the community. I have had discussions with the Australian Driver Rights 
Association, which wholeheartedly supports my proposed amendment that will require infringement notices to 



Extract from Hansard 
[ASSEMBLY - Wednesday, 19 March 2008] 

 p1233d-1242a 
Mr Dan Barron-Sullivan; Dr Janet Woollard; Mr Murray Cowper; Ms Alannah MacTiernan; Mr John McGrath 

 [7] 

include clear and identifiable pictures of the drivers. I have actually just taken a phone call from the Motor 
Trades Association, which says that the small business sector is 100 per cent behind this amendment. The MTA 
says that there is an increasing incidence of vehicle dealerships, for example, suffering from a rather heavy-
handed approach by the police. I have spoken to vehicle dealers and they tell me that there are definitely times 
when they cannot tell who was driving a vehicle. The dealership owners end up paying the fine anyway because 
they are the responsible person and there is a requirement at law for them to keep up-to-date logs and so on. 

Ms A.J.G. MacTIERNAN: Can the member explain how it is that the dealership owners do not know who was 
driving the vehicle? 

Mr D.F. BARRON-SULLIVAN: I suggest that the minister talk to representatives of the industry. However, 
they keep log books and so on but there are times in a workshop—or some such place where cars are lent out and 
so on—when maybe the paperwork is not kept up to date, or something has not been filled in properly or 
whatever. Mistakes are made. I spoke to one dealer a couple of days ago who said that this would happen a few 
times each year. For him, the main issue is the time people now spend scribbling away and keeping an eye on 
where every single car is; it requires hours and hours of labour. However, his dealership gets only a few 
infringement notices for which he cannot actually account for the person driving the vehicle. He said, “I just cop 
it; I accept the fact that our system breaks down occasionally.” However, this issue is a real bugbear for people 
in the motor trades industry especially. This is not me talking. This is the Motor Trades Association and a range 
of people involved in mechanics workshops and other small businesses. The minister has today conceded that it 
may not be reasonably possible, in some circumstances, for a family man to identify who was driving a car at a 
particular time, yet these infringement notices are still being sent out and these people are still being hounded 
even after they have sent in a statutory declaration and so on. I know that this is not this minister’s kettle of fish; 
it is up to the Minister for Police and Emergency Services. However, this is the legislation that enables the police 
to do this. It is a very simple principle—people are innocent until proven guilty. If there is proof that somebody 
has committed an offence, I, and I am sure 99 out of 100 other people in the community—if not more—would 
say that the owner either pays the penalty or dobs in the driver, who pays the penalty. That is absolutely fine. 
However, without that safeguard, this system is open to abuse. I have spoken today to a member of Parliament 
on the Liberal benches who told me that he once paid a fine for someone else for an offence he had not 
committed. He was quite happy with that. That is not how the justice system works; it is not how it should work.  

I spoke to another member who has been closely associated with this debate and who pointed out that he was 
about to pay a fine in the absence of photographic evidence. Although he invariably drove the car, an incident 
occurred on the one occasion that his wife drove the car. He did not expect that, but without the photographic 
evidence that would not have been the case. There are people out there who are being fined and losing demerit 
points for offences they did not commit. I add that there are probably people out there who are taking penalty 
points for other people, and my proposal will make it harder for them to do that. 

I want to make a couple of very simple points. The first one is that we get very hooked up on the idea of a 
numberplate on a car—the minister does anyway. The idea is that, provided there is a numberplate on a car, the 
owner should be able to tell who is driving the car. However, it is not the cars that speed; it is the drivers. It is 
not necessarily the owner of the car who is speeding; it is the driver. If we can provide the proof of who the 
driver is, we are away. 

The minister last night said that this suggestion will result in everyone driving around with Groucho Marx masks 
on, or something like that, so that they cannot be identified by a speed camera. Firstly, that illustrates why we 
need more emphasis on police patrols rather than Multanovas, which I think people now understand are a 
glorified cash cow for the government. I have looked into the positioning of Multanovas a number of times and 
in many cases there is not only no recent accident record, but also no accident record relating to speeding in 
those locations. People are getting fed up with the overemphasis on speed cameras. I share the concern that they 
have become a cash cow for the government. This is one way for the minister to restore confidence, because 
people will know that if they get pinged by a speed camera, the evidence is there and they can tell whether it was 
them or another driver in the car. 
The minister says that people will go around wearing masks; however, if someone is that devious, he can get out 
of a speed camera fine right now. Those people will simply hold their ground and keep sending in statutory 
declarations and think up some spurious reason that they cannot reasonably say who was driving the car. Bear in 
mind the minister has today confirmed there will be circumstances in which people cannot reasonably identify 
who was driving the car at the time of the infringement; in other words, they will not need to pay the 
infringement. These devious people will simply play the system in that way. 
Mr J.E. McGRATH: I made the mistake earlier today of confiding something in the member for Leschenault, 
which I realise now was a grave mistake. I know the member did not mention my name, but he did mention the 
matter. It is typical of his form. 
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Ms A.J.G. MacTiernan: The GST integrity test! 
Mr J.E. McGRATH: I will tell the story now. While my wife and I were in Melbourne, an Australian friend 
who now lives in New York was visiting Perth. We told him that while he was in Perth, he could use my wife’s 
car, which he did. A couple of months later I received an infringement notice for speeding on Canning Highway. 
I indicated to my wife that we were in Melbourne in January, when the incident occurred, and that it could not 
have been her who was driving the car. It was obviously our friend from New York. 
Ms A.J.G. MacTiernan: It sounds very much like Justice Einfeld! 
Mr J.E. McGRATH: Yes. I told my wife, Karen, that she might as well just pay the fine—it was about $70—as 
our friend was now back in New York. My wife sent in a cheque to pay the infringement. We got a letter back 
informing my wife that she was not driving the car. The letter stated that the person driving the car was a 
gentleman. We did not get a photograph with the infringement notice, as this was a couple of years ago. We 
wrote a letter to the department to confess that it was not my wife who was driving, and that the driver was a guy 
who lives in New York. That is how it was sorted out. I thought then that it was a great system because it 
prevented people from sharing demerit points or saving someone from losing demerit points. If my wife had 
been on 10 points, I could have informed them that I was driving. I think the system does work, although I 
understand what the member for Leschenault is saying about the photographs. It is disappointing that we cannot 
always get clear photographs; it is not a perfect system. 
As shadow minister for road safety, I cannot support this amendment. Last year 235 people were killed on our 
roads. I have spoken to people in business, as has the member for Leschenault. I will mention a company in the 
windscreen industry that employs a big staff and operates throughout Australia, including Western Australia, and 
the company’s operators go out in vans to do their work. From time to time that company gets an infringement 
notice and the owners do not know who was driving the car. Most of the time they know who the driver was as 
the vehicle is assigned to one person, who takes it home. I am told that until a few years ago, if there was no 
identification, the company would do nothing about it and eventually the problem would go away. In February 
2007 the company got one speeding infringement. The quality of the photo was such that the driver was not 
recognisable and the company made a declaration under subsection (b), which it could do. It said that it could not 
recognise the driver due to the poor quality of the photo, and pointed out that it rotated a lot of drivers through 
the vans. It did not hear any more about that infringement. The company got another infringement on 11 May 
2007. It must have been getting confident by this stage because it did the same thing. It could not find out who 
the driver was—it asked the staff, but no staff member came forward to admit to being the driver. The company 
sent a letter back saying that it had failed to identify the driver. The department sent a letter back informing the 
company that it did not accept that as an excuse. This time the company did not get away with it, and it had to 
pursue the matter further. It had made the mistake of not going in to see the original photo. This company 
indicated that it was a responsible company and that it did not want its staff going out driving on roads at 
reckless speeds and not taking any responsibility for that. It was aware that someone had to be responsible for 
those actions. The company looked at the original photo, pursued the matter further, and was finally able to 
nominate a driver. They found the guy and he admitted that he was driving the car at the time. It was a $200 fine. 
The problem for the company was that it involved seven or eight hours’ work to find the driver, which equated to 
$300 to $350.  
We have to find a balance between reducing that inconvenience for the business and ensuring that people comply 
with the laws of the road. Someone has to be responsible. We have to support owner onus in this situation. 

Mr G.M. CASTRILLI: I would like to hear further from the member for South Perth. 

Mr J.E. McGRATH: There are situations, as I said, when the driver cannot be identified. From time to time 
people who are not the regular driver of a vehicle jump into the car. This could happen on a building site, for 
example, whereby someone goes to get something from a supply store. That person comes back in a hurry and 
whizzes through a Multanova, and all of a sudden the company or the builder gets a ticket and no-one is quite 
sure who was driving at the time. 

The windscreen company is similar to a lot of other companies. It told me that the process needs to be changed a 
little. It believes that, at the end of the day, an employer has to be responsible for the actions of its staff. It says 
that if a company gets enough fines, it will put a proper process in place so that it will know who is driving its 
vehicles. It says that we cannot let people get away with these things simply because the photo was not definitive 
in identifying the person behind the wheel of the car. The company also indicated that we could have a system 
whereby the company would always have to look at the original photograph and, maybe, sign a document, 
countersigned by a police officer, to say that it has viewed that photograph.  

In a genuine case in which the company cannot identify the person, I am sure the company could sign a statutory 
declaration to say that it had examined the original photograph and had done everything within its power to try to 
identify the person but had been unable to do so. I am sure that would be considered. The bottom line is that this 
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must be examined from a road safety point of view. We want people to obey the laws of the road. We do not 
want people to think, “If I’m driving the boss’s car and there’s a chance that the picture might not be very clear, I 
can whiz through the streets of Perth past Multanovas and get away with it, because if no-one can recognise that 
I was driving the car, the boss will pay the fine”. Under this amendment, no-one would pay the fine; it would be 
scrapped.  

I think we have a responsibility as members of Parliament to make sure that people comply with the laws of the 
road. I do not think there would be many people in family situations who would not know who was driving their 
vehicle. The member for Hillarys is soon to move to introduce a bill dealing with the confiscation of vehicles. 
Under this legislation a driver’s vehicle would be impounded after the driver’s third hooning offence. This 
matter was raised in the opposition party room. The question was asked: what if the vehicle belongs to a parent 
whose son or daughter borrowed the car and committed the offence? We made the conscious decision that the 
parent must accept responsibility for that. If a parent’s son or daughter has already committed two hooning 
offences and the parent allows the son or daughter to use the car and commit a third offence, the parent will lose 
the car. We have to be responsible for our actions. If an employer is involved, the employer will have to be 
responsible for finding the staff member who was driving the car. One company said to me that the system 
helped it to weed out people who were irresponsible, and bad employees who flout the laws of the road. It has 
enabled this company to get rid of some of these staff because the company can say, “All you do is cause us 
grief; we keep getting these speeding tickets because you’re not doing the right thing out there.” As I said, I am 
sure that if someone from my family was driving my car, and I got a speeding ticket and I knew it was not me, it 
would have to be one of three other people: my wife or one of my kids. I would soon find out which of them was 
driving the car and I would have them pay the fine.  

I can see where the member for Leschenault is coming from. He is trying to help small business, and it is an 
impost on small businesses. However, maybe as a result of this impost, small businesses will be able to put better 
processes in place, such as logbooks. When I worked at WA Newspapers, one signed a logbook when one took a 
car out and signed off when it was brought back. Sometimes people got a ticket and hoped it would not come 
back to them, but they would always be found because of the logbook system. I think we have to support the 
system. Although there are a few problems with it, we cannot just allow people to think that because the 
photographs might not be totally accurate they can get away with driving offences. 
Dr J.M. WOOLLARD: I think it is a good idea to have an identifiable image of the driver. This is not the first 
time I have seen a photo such as the one presented to me by the member for Leschenault. I have previously 
received complaints on this issue. I am not sure whether the minister will accept the amendment. The words used 
are “a clear and identifiable image”. I do not know whether, because the words “a clear” are used in this 
amendment, offenders would be able to successfully argue in court that the image of their traffic offence was not 
clear. I wonder whether the minister might consider accepting this amendment if the wording was changed to 
“showing an identifiable image of the driver”. It would not then provide that the image has to be 100 per cent 
clear, but it would specify that the features and identity of the driver, male or female, would have to be 
discernible from the photo. I have heard complaints from constituents about this issue; I have not heard about the 
problems experienced in the motor vehicle trade referred to by the member for Leschenault. I ask whether the 
minister would consider amending the amendment to change the wording to “an identifiable image of the 
driver”. These photos would seem to indicate that the police must have pretty poor equipment. I have been told 
that these photos were taken during the day. The amendment might also help get some more resources into the 
coffers for better cameras. I listened to the member for Leschenault’s story about the poor elderly woman who 
felt she had been put under a lot of pressure — 

Ms A.J.G. MacTiernan: Who was actually the driver in that case? 

Dr J.M. WOOLLARD: I have been informed by the member for Leschenault that the elderly lady was unaware 
who the driver was. I was not here earlier when this matter came up. Perhaps the member for Leschenault would 
like to interject at this point? 

Mr D.F. Barron-Sullivan: That is right. 

Dr J.M. WOOLLARD: What is? 

Mr D.F. Barron-Sullivan: That she had no idea who the driver was. 

Dr J.M. WOOLLARD: The member for Leschenault has just confirmed that the elderly lady had no idea who 
the driver was, but was sent these notices — 

Ms A.J.G. MacTiernan: How could that happen? 

Dr J.M. WOOLLARD: I do not know how it happened, but I know that these photos are being sent out, and it 
is not clear who the driver is. If clear photos mean that some people who should be receiving demerit points or 
being fined are able to avoid the charge on a technicality, I do not think the wording of the amendment should 
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include the word “clear”. However, I think the amendment should read, “showing an identifiable image of the 
driver”. I do not know whether the member for Leschenault passed these photos to the minister. Having an 
identifiable image of the driver would improve the system we have now. I ask the member for Leschenault if that 
is the reason, because — 

Ms A.J.G. MacTiernan: I think the member would like a response on this. 

Dr J.M. WOOLLARD: I support in principle the intent of this amendment. 

Ms A.J.G. MacTIERNAN: Unlike some of the other clauses in which there were real problems, what we have 
in this case is shameless and irresponsible populism on the part of the member for Leschenault. I thank the 
member for South Perth for his considered and sensible contribution. The position taken by the member for 
Alfred Cove and the member for Leschenault ignores the reality that the legislation makes provision for people 
to make a statutory declaration to say that they did not know and could not have possibly ascertained the name 
and address of the driver. There is a protection in there but it is not carte blanche. It is not something that 
imposes upon the police the responsibility of actually showing an identifiable photograph of the person involved, 
and nor should it. It would mean that every motorbike rider in the state would have complete carte blanche and 
could not ever be prosecuted on a camera offence. I have some extraordinary photos from the police, taken only 
a week or so ago, of bikers travelling at 201 and 199 kilometres an hour in 80 kilometre zones. These are the sort 
of people that the member for Leschenault and the member for Alfred Cove are standing up for. They are saying 
that these people should be able to drive at these speeds in 80 kilometre zones and put innocent people’s lives at 
risk. The members say that that is okay and that the 13 000 red light photographs that were sent out last year, all 
of which were taken from behind and none of which could possibly show an identifiable image, should therefore 
not be accepted as the basis of prosecution. Red light cameras are a very important part of keeping the road toll 
down and making our roads safer. The member is suggesting that these people should be able to drive through 
red light cameras at these speeds with absolute impunity. The member for Leschenault and the member for 
Alfred Cove should be absolutely ashamed of themselves and the position that they have taken today. I 
congratulate the member for South Perth for his sensible contribution. We will be totally opposing this 
amendment.  

Debate interrupted, pursuant to standing orders. 
 


